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v. Chapman, 41 N. J. Eq., 152. This rule is laid down in Alabama, Cali- 
fornia, Colorado, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Michigan, Minnesota, Montana, Missouri, Nevada, New Hamp- 
shire New Jersey, New York, Ohio, Virginia, West Virginia; in Iowa, 
Mississippi, and Washington, it is regulated by statute. In Arkansas, 
Maryland, North Carolina, Oregon, Pennsylvania, South Carqlina, South 
Dakota, Texas and Vermont, the rule is repudiated, while in Connecticut, 
Massachusetts, North Dakota and Rhode Island there are conflicting cases. 
Stringfield v. Hirsch, 29 S. W., 611. In the United States Supreme Court, 
such fees are not allowed. Oelricks v. Spain, IS Wall., 211. 



Insurance — Fire Insurance — Negligence of Insured — Effect. — 
First National Bank of Nome v. German American Insurance Co., 
134 N. W., 873, (N. T>.).—Held, that no recovery can be had for the loss 
of personal property in a fire where the evidence discloses that no proper 
diligence on plaintiff's part was exercised to save the same. 

In fire risks one of the objects of insuring is to secure indemnity 
against the consequences of negligence. Joyce on Insurance, p. 2789. Neg- 
ligence of a servant or willful negligence of an employee of the insured 
is no defense even though there be a clause freeing the insurance com- 
pany from liability in case of negligence by the assured. Wertheimer- 
Swarts Shoe Co. v. U. S. Casualty Co., 172 Mo., 135. Some courts hold 
that gross negligence in absence of corrupt design defeats recovery. 
Chandler v. Worcester Ins. Co., 3 Cush. (Mass.), 328; Huckins v. People's 
Ins. Co., 31 N. H., 238. Gross negligence exempts the insurance company 
from liability if it is such want of diligence which even careless men are 
accustomed to exercise. Lycoming Ins. Co. v. Barringer, 73 111., 230. Other 
courts have held that the doctrine of contributory negligence does not 
in any way apply to rights under a contract of insurance unless so 
expressly stipulated. Traveller's Ins. Co. v. Randolf, 78 Fed., 754; Schneider 
v. Insurance Co., 24 Wis., 28. Negligence is no defense because it is the 
remote cause of loss. Biddle on Insurance, Sec. 645. However, it is 
established by the weight of authority that recovery may be defeated 
because of negligence, if it be so willful as to amount to fraud. Vance on 
Insurance, p. 45 ; St. Paul Fire & Marine Ins. Co. v. Owens, 69 Kan., 602. 
If there be a stipulation against negligence, only such recovery is prevented 
as the value of the property which could have been saved by the use of 
the reasonable means at the insured's ecommand. German American Ins. 
Co. v. Brown, 75 Ark., 251. 



Life Estates — "Income" — Rights of Life Tenant. — In re Baldwin, 
133 N. Y. Supp., 1109. — Held, that a dividend on corporate stock forming 
a part of a trust estate paid in bonds arid scrip from the accumulated 
earnings of the corporation is "income" and should be distributed to the 
life tenants and does not belong to the remaindermen. 
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The early English rule gave all extraordinary dividends declared dur- 
ing the life estate to the corpus and not to the income. Brander v. Brander, 
4 Ves. Jur., 800. The later English rule is that scrip dividends are capital 
and go to the remainderman even though declared from profits earned 
after the death of the testator. Bouche v. Sproule (1887), L. R., 12 App. 
Cas., 385. This rule is followed in America by the United State Supreme 
Court and some of the States, being known as the Massachusetts rule. 
Gibbons v. Mahon, 136 U. S., 549; Greene v. Bissell, 79 Conn., 547; Rand 
v. Hubbell, 115 Mass., 461. The criterion of the Massachusetts rule is 
whether the dividend is one of scrip or one of cash. Minot v. Paine, 99 
Mass., 101. The Rhode Island courts have a somewhat similar rule in 
that they in general prefer the remainderman to the life tenant. Parker 
v. Mason, 8 R. I., 427 ; Greene v. Smith, 17 R. I., 28. The Pennsylvania 
rule makes the time of the earnings its criterion, awarding the scrip divi- 
dend to the remainderman upon finding it declared from earnings prior 
to the life estate's inception; Smith's Estate, 140 Pa., 344; but if accumu- 
lated after the formation of said life estate, then to the life tenant as 
income, this being the prevailing rule. Thomas v. Gregg, 78 Md., 545 ; 
Pritchett v. Nash, 96 Tenn., 472. The New York rule, repudiating both 
above rules, treats the dividend as accruing in its entirety to the life tenant 
as of the date when it is declared. Hite v. Hite, 93 Ky., 257; Re Ker- 
nochan, 104 N. Y., 618. 



Master and Servant — Wrongful Discharge of Servant — Damages. 
— Helfferich v. Sherman, 134 N. W., 818 (S. D.).—Held, that an 
employee suing, before the expiration of the period of his employment, 
for his wrongful discharge, may recover damages for the unexpired term 
of employment, though the trial is had before that time. 

While it is unquestionably the general American rule that on an action 
for breach of contract a wrongfully discharged employee may recover a 
prima facie amount, by way of damages, equivalent to his wages at the 
contract rate for the entire contract period of employment, if his action is 
brought after the expiration of the contract term; yet there is a rather 
slender line of cases holding that if his action is brought before the expir- 
ation of the contract term of employment, his recovery will be restricted 
to damages sustained up to the commencement of the action. Hamlin v. 
Race, 78 111., 422; McCormick Harvesting Mach. Co. v. Cordsiemon, 101 
111. App., 140. Other decisions, in similar cases, permit the recovery of 
damages sustained up to the time of the trial, but rigidly exclude the 
recovery of all prospective damages. Darst v. Mathieson Alkali Works, 
81 Fed., 284; McMullan v. Dickinson Co., 60 Minn., 156. It would appear, 
however, that the best authority will now allow a wrongfully discharged 
employee, suing on the breach of contract, to recover damages for the 
whole period of the contract, even when his action is brought before the 
contract period of employment was originally intended to expire. Pierce 
v. Tennessee, etc., Co., 173 U. S., 1 ; Wilke v. Harrison Bros., 166 Pa., 202; 
Stearns v. Lake Shore & M. S. R. Co., 112 Mich., 651. In all such cases' 



